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A prescription
for better comp

No strangers to the inside of a courtroom,
it looks like benefit brokers and their PBM
cohorts may be heading back before the judge
unless they make some changes to the way
they move employer and employee money
around. The DOLs ready to act and the regula-
tor can’t be too quick or severe for people like
Linda Cahn. By Molly Bernhar
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OTHER PEOPLE’'S MONEY

A best practice is finally emerging. Any money an adviser
receives for servicing an employer should be disclosed.
Disclosure may not be required, but it is increasingly jus-
tified given heightened interest on the part of DOL, Cahn
and others out to expose the industry’s misdeeds.

It is standard industry practice for advisers to accept
undisclosed commissions — both flat and per-prescrip-
tion — as an incentive to reward PBMs with employer
business.

“Conflicts [of interest] remain rampant in the con-
sulting industry,” says Cahn. “In fact, only a few weeks
ago, my firm received a call from a PBM offering to pay
my firm as much as three dollars a prescription if my firm
would only bring business to the PBM that had contacted

"

us.

For many, such practices are abusive and will con-
tinue to drive regulatory and legal interest. Disclosure re-
mains the lone source of salvation for advisers looking to
stay above the fray.

“If a brokerage relationship is not disclosed to an em-
ployee benefit plan retaining a consulting firm to conduct

36 EmployeeBenefitAdviser  May 2008

a PBM RFP, clearly there is a conflict of interest. The plan
thinks the consulting firm is conducting an independent
evaluation of all PBM contestants, when in fact, the con-
sulting firm has a financial interest in ensuring that a par-
ticular PBM wins the RFP” says Cahn.

But not all disclosure statements are equal.

“The first distinction that should be made is between
a firm that is acting as a consulting firm and a firm that is
acting as a broker. There's a big difference,” says Cahn.

“Any employee benefit plan that is retaining an en-
tity to serve as an adviser ought to know right out of the
box whether the adviser has ever served as a broker for
any PBM. If it has, it's already aligned its interests with
a PBM and cannot represent the health plan’s interests
properly.”

And if advisers think they are in the clear because
they work as a broker for multiple PBMs, guess again. If
one PBM is offering $3 per-prescription for the business,
a second is offering $2 per-prescription for the business
and a third is offering $1 per-prescription for the busi-
ness, the bias still exists.

The goal for employers, according to experts, is to get
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stories continued from page 36
a PBM contract that squeezes as much of the cost out as
possible and offers the most transparency.

Do brokers have the same goal? Not every adviser is
so eager to watch his commission revenue shrink due to
disclosure.

More legal and regulatory action is unsurprising, es-
pecially given that some say an adviser’s failure to prop-
erly disclose his compensation ultimately jeopardizes the
employer's fiduciary status under ERISA.

“It seems to me that there’s a fiduciary responsibil-
ity to understand how parties in interest to a plan are
compensated,” says Marcia Wagner, president of Boston’s
Wagner Law Group. Wagner adds that there has been
some litigation in this area, but for the most part the cases
have been settled in the early stages.

A recently proposed Department of Labor regulation
is looking closely at how advisers are handling fees and
commissions, and would apply to PBM contracts.

“Regardless of whether the Department of Labor
adopts its proposed regs, health plans should use the DOL
regs as guideposts. The regs clearly explain the impor-
tance of eliminating all conflicts of interest, and the regs
set forth all of the disclosures that should be obtained to
do so,” says Cahn.

Employers are going to get better disclosure state-
ments one way or the other, experts say. Either the DOL is
going to force the issue, or progressive advisers are going -
to begin offering detailed and comprehensive materials
for the benefit of their firms and their employer clients.
For example, Cahn’s Website offers employers and advis-
ers a free dowload of her conflict of interest disclosure
form for their own use.

Not everyone is convinced that the industry is in crisis
over PBM compensation practices. Some experts argue
that the issue is overblown and that many advisers make
their revenue streams crystal clear.

John Jones, senior VP of professional practice and
pharmacy policy at Prescriptions Solutions, says there are
more people acting as consultants (being paid by their cli-
ent) than as brokers (being paid by commission) with his
company at this time.

“Nevertheless, we have the relationship with [both
brokers and consultants]. Many of the consultants are
pharmacists who have worked in managed care — who
have worked for PBMs or health plans and have gone on
to their own consulting businesses,” says Jones. EBA

or its affiliate in connection with the services provided to the plan; for example: gifts, awards, trips, research, finder’s
fees, placement fees, commissions, soft dollar payments, float income and fees based upon a percentage of the

plan’s assets.

If a service provider cannot provide the employer with the specific monetary amount, he may use a formula; for

example, explaining a fee per prescription arrangement.

The service provider would be required to describe any material financial, referral or other relationship it has with
various parties that causes or may cause a conflict of interest. It is possible that service providers have policies to
manage these real or potential conflicts and the DOL encourages providers to disclose details of those procedures to

plan sponsors as well.
Testimony is telling

The Pharmaceutical Care Management Association testified at the 408(b)(2) hearing. Speaking on behalf of the group
was William J. Kilberg of Express Scripts who argued that the proposed regulations should not be applied to employee
health and welfare benefit plans, specifically PBM contracts.

Wellpoint has also commented on the regulation in a letter to the DOLs Kristen Zarenko that strongly urges the
department to withdraw the proposed rule as to health and welfare benefit plans. The company argued that the rule
would have an anticompetitive effect on the industry, especially due to the fee disclosure requirement for PBMs.

“By requiring disclosure of rebates and other manufacturer payments to PBMs, the proposed rule will require PBMs
to disclose their cost structure to benefit plans, and in all likelihood, to their benefit consultants also. The more broad-
ly internal and proprietary information on PBM cost structures is disseminated, the more likely that information will
become known to competitors in the PBM industry. Knowledge of competitors’ cost structures diminishes incentives
for PBMs to bid aggressively and fosters tacit collusion. This will likely lead to higher drug costs for benefit plans and
for the consumers who participate in them,” Stephen Northrup, VP of federal affairs for Wellpoint, wrote in his letter.
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